IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT,
IN AND FOR LEON COUNTY, FLORIDA

Florida Department of Law
Enforcement and Florida Department

of State,
Petitioners,
V.
: Case No. 2008 CA 003619
CMI, Inc., a Kentucky corporation, . Judge Kevin Davey
Respondent.

/

Amended Petition for Declaratory Judament and Supplemental Relief

Petitioners, Florida Department of Law Enforcement ['FDLE"] and the
Florida Department of State [‘FDOS"] sue Respondent, CMI, Inc., a Kentucky
corporation [*'CMI”], and allege:

1. This is an action to determine the parties’ respective rights,
obligations, and entitiements concérning a computerized breath alcohol testing
instrument, the “Intoxilyzer 8000", énd ownership of underlying source code that
is compiled by the manufacturer of the Intoxilyzer 8000 to-create the software
which operates the Intoxilyzer 8000. The Intoxilyzer 8000 is a computerized
breath alcoho] testing instrument used by Florida's and other states’ law
enforcement personnel to cohduct breath alcohol tests.

' Jurisdiction and Venue

2. This Court has jurisdiction pursuant to Art. 5, section 20 (c)(3) of the
Florida Constitution, and Fla.Stat. § 86.011, et seq.

3. Venue is in Lean County, Florida, because the headquarters of
FDLE and FDOS are in Leon County and because the contracts and documents

memorializing FDLE’s purchase from CMI authorize venue in Leon County.




Standing and the Parties
4, FDLE is an agency of the State of Florida and has standing to bring

this action for declaratory judgment because:

(a) FDLE purchased Intoxilyzer 8000 instruments from CMI for distribution
fo, and use by, Florida local law enforcement agencies;
| (b) FDLE has received numerous subpoenas directing the attendance of
FDLE’s employees at criminal “driving while intoxicated” hearings and trials to
testify about the contract based ownership issue presented in this action;

(c) FDLE operations have been and will continue to be substantially
disrupted by such subpoenas directing the attendance of its employees at such
hearings and trials; |

(d) FDLE wishes to efficiently resolve this contract based ownership issue
S0 as to obtain the benefits it intended by its purchase of Intoxilyzer 8000
instruments from CMI. |

5. FDOS is an agency of the State of Florida and has standing to bring
this action for declaratory judgment because:' |

(a) pursuant to Fla. Stat. § 286.021, FDOS holds the legal fitle and every
right and interest to any patent, trademark, or copyright owned or held by the
state or any state agency, and _

(b) pursuant to Fla. Stat. 286.031 FDOS is authorized, inter alia, to enforce
the rights of the state and to do any and all acis necessary for the proper
~ execution of powers and duties conferred on the FDOS by Fla. Stat., §§ 286.021
and 286.031. . |

6. CMlis a corporation registered to do business in the State of Florida.
CMi was a registered vendor on MyFloridaMarketPlace at the time of FDLE's
purchase of the Intoxilyzers, and CMt is the manufacturer of the Intoxilyzer 8000.

7. Contracts, purchase orders and other documentation of FDLE's
purchase of the [ntoxilyiers from CMI through MyFloridaMarketPlace are
attached as Composite Exhibit “A.”
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8. The Intoxilyzer 8000 contains software that controls its operation and
function. CMI claims a copyright to the Intoxilyzer 8000 software and claims the
software is a confidential and proprietary trade secret. CMi also owns and has a
copyright to the Intoxilyzer 8000 instrument's underlying source code. CMI does
not provide the source code to vendees. |

9. CMI has stated its corporate policy concerning the intellectual property
associated with the Intoxilyzer 8000. That policy does not authorize FDLE or any
other purchaser to disclose the source code. (Exhibit “B”). Similarly, CMI
contends that its source code and other confidential and'proprietary information
constitute trade secrets that are exempt from disclosure under Chapter 119,
Florida Statutes. | *

Substantive Allegations

10. FDLE has expended significant financial and human resources to
respond to dozens of subpoenas requiring its Leon County based employees to
appear at hearings and trials in other counties for teétimony in criminal courts
pursuant to subpoena. Inquiries of FDLE emp|oyees:§at those hearings and trial
question ownership of source codes in the Intoxilyzer 8000. Having to respond
to these subpoenas and requests for information about the source codes in the
'Intoxilyzer 8000 has burdened and will burden FDLE’s resources to the
immediate detriment of its statutory responsibilities. |
| 11. In State of Florida v. Kathleen Glynn, et al, Case Number 08 —MM-
4465, a Seminole County Court recently incorrectly concluded on January 21,
2009, - in a case in which neither the FDLE nor the FDOS were parties - that the
State of Florida owns the source codes for the Intoxilyzer 8000. That order is on
appeal to the Circuit Court. The County Court order included sanctions against
“The Sta‘te of Florida”. The findings were based on dated misstatements by one
FDLE employee, since corrected, that contract documents for the purchases of
the Intoxilyzer 8000 did not exist and on the Court's interpretation of the -

MyFloridaMarketPlace website.



12. By this request for declaratory judgment FDLE and FDOS seek to _
ensure their respective actions compoft with FDLE's contractual obligations to
CMI and with FDLE’s and FDOS’ obligations under Florida law. Petitioners also
seek to ensure that answers to questions about the Intoxilyzer 8000 source code
ownership are accurately, promptly and efficiently accomplished with minimal
disruption of FDLE's, the Florida Courts, and other publicly funded resources.

13. FDLE does not possess, and believes it is not authorized to possess
or to disclose, the source code or other confidential and proprietary information
associated with the Intoxilyzer 8000.

14. Because of the requests for the information received by FDLE, and
due to the claims of FDLE's and the State of Florida's alleged ownership of, or
rights to disclose, information about the Intoxilyzer 8000, a legal, adversarial
controversy exisis between the parties to this action.

15. FDLE and FDOS are in doubt as to their rights and obligations with
respect to the ownel."shi,p and use of source code and other information that is
alleged by CMI to bé copyright protected as well as confidential and proprietary
trade secrets. Accotdingly, FDLE and FDOS seek a determination of this Court
as to (a) the ownership rights to the source code and other confidential and .
proprietary information; and (b) FDLE's obligatioh, if any, to disclose the source
code and other conﬁdential and proprietary information.

16. FDLE and FDOS are legally entitled to the declarations that they seek.
The public interest will be served, and public resources will be conserved, by a
declaration of FDLE'’s, CMi's, and FDOS' respective rights and obligations
regarding ownership of the source codes, including obligations to disclose said
information to interested parties, including peréons arrested based on the use of
the Intoxilyzer 8000 and law enforcement agencies who presently are or will be

prosecuting those cases.



Prayer for Relief
Wherefare, Petitioners pray that this Court;

(A}  Take jurisdiction over this case and these parties; _
- (B) Granta declaratoryjﬁdgment determining the relative obligations
and entitlements.between these parties as to bwnership of source code and
. other copyright protected as well as confidential and proprietary tradesecret
information pertaining to the Intoxilyzer 8000 instruments;
(C) Grant supplemental and other declaratory relief sufficient to ensure
that the parties’ actions comport with the contractual relation between FDLE and

- CMI and with their rights, duties and obligations pursuant to applicable law.

Respectiully submitted,

Bill McCollum
ATTORNEY GENERAL

L%

D
James A. Peters
Florida Bar No. 0230944
Office of the Attorney General
PL-01, The Capitol
Tallahassee, FL 32398-1050
(850) 414-3300

Linton B. Eason

Assistant General Counsel
Florida Department of
Law Enforcement

Florida Bar No. 44423
P.O. Box 1489
Tallahassee, FL 32302
(850) 617-1276



CERTIFICATE OF SERVICE

| CERTIFY that a true and correct copy of the foregoing has been
furnished to Gienn Burhans, Greenberg Traurig, P.A., 101 East College Avenue,
Tallahassee, FL 32301 by hand delivery this 2™ day of February, 20089.

AT
[y e Ty

Attorney

Cc: Robert N. Harrison and Stuart Hyman

fnalfapet.doc
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PURCHASE ORDER
CONDITIONS AND INSTRUCTIONS

This purchase order was issued via MyFloridaMarketPlace and is thereby subject to &
Transaction Fee of 1%, unless exempled by rule. Each line item, or portion thereaf, is
subject to the 1% Transaction Fee unless a specific exemption code accompanies the line
ftem or portion thersof. For reference, a table and description all exemption codes follows
these terms and conditions.

Pursuant to section 287.058(1), F.S., the provisions of section 287.058(1){=)-(, F.S. are
hereby incorporated by reference, to the extent applicable. Fursuant to section 287.0582,
F.S., if this purchase order binds the State or an executive agency for the purchase of
services or tanglble personal property for a period in excess of one {1} fiscal year, the State
of Florida's performance and obligation to pay under this contract is contingent upon an
annual appropriation by the Legisfature. Travel expenses are not reimbursable unless
specifically authorized in wiiting. and shall be reimbursed only in accordance with section
112.061, F.5. .

This purchase order may be unilaterally cancelled by the customer for vendar's refusal to
aliow public access to all documents, papers, letters or other material, whether made cr
received in conjurction with this agreement which are subject to the public records act,
Chapter 118, Florida Stafutes. '

lterns may be tested for compliance with specifications. lems delivered not corforming o
specifications may be rejected and refurmed at vendor's expense. Any increase in cost may
be charged against the vendor, - :

ltems received in excess of quantities specified may, at purchaser's option, be retumed at
the vendor's expense. Substitutions are not permitiad. Section 215.422, F.8., provides that
agendes have 5 working days to [nspect and approve goods and services, unless bid
specifications or the purchase order specifies otherwise.

In accordance with S=ction 287.133(2)(a) and 287.134{2)(a), F.S., an entity or affiliate who
has been on the convicted vendor list or the discriminatory vendor fist, respectively, may nat
submit a bid on a contract to provide goods or services to a public entity; may not submit a
bid on a contract with a public entity for the construction cr repair of a public building or
public work; may not submit bids on leases of real property to a public entity; may not award
or perform work as a conlractor, supplier, sub-contractor, or consultant under confract with
any public entity; and may not transact business with any public entity.

The vendar shall comply with all laws, rules, codes, ordinances, and licensing requirements
that are applicable to the conduct of its business, Inciuding those of faderal, State, and local
agencies having jurisdiction and authority. By way of non-exhaustive example, the vendor
shall comply wiih section 247A(e) of ihe Immigration and Nationalization Act, the Americans
with Disabilities Act, and it prohibitions against discrimination on the basis of race, religion,
sex, creed, national origin, handicap, merital status, or veleran's status. Violation of such
laws shall be grounds for termination or cancellation of this purchase order.

Pursuant to section 216,347, E.S., the vendor may not expend any State funds for the
purpose of lobbying the Legislature, the judicial branch, or a state agency. in addition, the
Conibractor shall not, in connection with this or any other agreement with the Siate, directly or
indirzctly {1) offer, confer, or agree o confer any pacuniary beneft on anyone &5
cansideration for any State officer or employee's decision, opinion, recommendation, vote,
ather exercise of discretion, or violation of  knawn legal duty, or (2) offer, give, or agrea to
‘give to anyone any gratuity for the benefit of, or at the direction or request of, any State
officer or employee. For purposes of clause (2), “gratuify” means any psyment of mare than




10.

11.

12. |

13.

neminal monetary value in the form of cash, travel, entertainment, gifts, -meals, ledging,
loans, subscriptions, advances, deposits of money, services, employment, of contracts of
any kind. Upan request of the Inspector General or any cther authorized State official, the
vendor shall provide any type of information the inspector General deems relevant fo the
vendor's integrity or responsibility. Such information may inciude, but shall not bie limited o,
the vendors business or financiat records, documents, or files of any type or form that rafer
to or refate to the purchase order. The vendor shall retain such records for the longer of (1)
three years after the expiration of the purchase order or (2) the period required by the
General Records Schedules maintained by the Florida Department of State {available at:
htto:#/dlis.dos.state f.us/barm/genschedules/aensched. htm). The vendor agrees fo
reimburse the State for the reasonable costs of investigation incurred by the Inspecior
General ar other authorized State official for investigations of the vendor's compliance wrth
the terms of this or any other agreement between the vendar and the State which results in
the suspension or debarment of the vendor, Such costs shall include, but shall not be
fimited to: salaries of investigators, including overtime; travel and lodging expenses; and
expert witness and documentary fees. The vendor shall not be responsible for any costs of
investigations that do not result in the vendor's suspension or debarment.

The purchaser assumes no- liability for merchandise shipped to ofher than the specified
destination.

The terms of {his purchase order may not be madified. Any attempt to modify a purchase
order for goods or services shall not be accepted as the basis for additional compensation.

Interest penalfies for late payment are available subject to the provisions of section 215.422,
F.8. A Vendor Ombudsman, whose duties include acting as an advocate for vendars who
may be experiencing problems in obtaining timely payment(s} from a state agency may be
cantacted at B30-488-24924 or by calling the State Comptroiler's Hotline, 1-B00-B48-3752,

The fcliowing provisions shall apply to all purchase orders UNLESS OTHERWISE

" INDICATED IN A SEPARATE APPLICABLE DOCUMENT agreed to by the purchaser and

the vendor:
A. Al purchases are F.OB. Destjﬁatinn, transpartation charges prepaid.

B. Each shipment must be shipped to the address indicated on the face of this purchase
order and marked o the attention of the individual identified, if any. Each shipment must
be Izbeled plainly wiih the purchase order number and must show the gross, tare, and
net weight. A complete packing fist must accompany each shipment. This paragraph
shall also apply to any third pary who ships items against this purchase order on behalf
of the vendor.

C. Noextra charges shall be applied for boxing, crating, packing, or Insurance.

D. The foliowing delivery schedule shall apply: 8:00 AM — 4:00 PN, Monday through Friday,
excluding legal holidays. )

E. If defivery to the specified destination cannot be made on or before the s.pleciﬁeq date,
notify the purchaser immedialely using the contact information provided in the
MyFloridaMarketPlace systam.

By accepting this electronic purchase order, the vendor agrees to be bound by these
conditions and instructions.



@

Al

Alf items must be completely assembled and/or insialled by the vendor before acceptzm;
by the state. ' '

AP

This purchase arder is payable annually in advance, upen receipt of an approved invoice,

I this purchase order is cancelled, pursuant to the lerms of the contract, or in accordance
with Florida statutes or administrative rules, the contractar shall raimburse to the state all
sums received for commodities and or services not rendered after the effzctive date of
canceliation and/or as ctherwise provided by the terms of the coriract, administralive rule,
or law.

This order Is subject to section 559.209, Flarida statutes (copy attached). Do not exceed
your written estimate by more thar 510.00 or 10%, whichever is greater, but not to exceed
550.00 without prior written sppraval from the purchase order contract manager.

AV

Slgnature by agenicy personnel for deliveries dees riot confirm either a complete or
accurate shipment. Incomplete &or incamrect shipments not complying with the
requirements of this purchase order must be re-delivered at the vendar’s expense.

BR

This is a blanket purchase order, do nol ship except upen receipt of a “release against
blanket purchase order” form. Deliver within 30 days of receipt of release.

cB

Jury trial waiverfthird party benefits: as consideration of this contract, the parties hereby
waive trial by jury in any action or proceeding brought by any party against any other party
pertaining to any matier whatsoever arising out of or in any way connected with this
contract, and no third party benefits are éreated or contemplated by the parties.

CN

This contract may be cancelled by either paity with ﬁwirty-KSO) days writien notice {o the
other parly. Coniract is subject io immediate cancellation if either product or service do not
meet the agency's performance standards. :

.

" useable condition.

Camera reédy copy, aftwmk, separations, negatives, etc; Are the property of the state.
Payment for this arder will not be mada uniil all such materials have been retumead in

cY

Copyrights and right to data

Where activities supported by the contract produce original wriling, sound recordings,
pictorial reproductions, drawings or ofher graphic representation and works of any similar
nature, the department has the right to use, duplicate and disclose such materials in whole
orin pari, in any manner, for any purpose whatsoever and to have others acting on behalf
of the department to do so. If the materials so developed are subject 1o copyright, ’
trademark, ar patent, legal title and every right, intersst, claim or demand of any kind in
and to any patent, trademark or copyright, or application for the same, will vest in the slate
of Florida, depariment of state for the exclusive use and benefit of the state. Pursuant ta
section 286,021, Florida statutes, no person, firm or carporation, including parties lo this
contract, shal} b entitled to use the copyright, palent, ar trademark without the

prior written consent of the department of siale,

The department shall have unlimited rights to use, disclose or duplicate, for any purpose
whatsoever, all information and data developed, derived, documented, or furnished by the
contractor under this contract. All computar programs and ather documentation produced
as part of the contract shall become the exclusive property of the state of Florida,

department of state and may not be capied or removed by any employae of the contractar




without exprass written permission of the  department.

DM

This agreement is entered info pursuant ta 409.25656 & 400.25657 Florida statutes (1997)
for the purpose of developing & operating a data match system. The financial instifution
shall pariicipate in the automated exchange of data whereby the financial institution wil
provide, on a quartetly basis, identifying information for each child suppart obligor who
maintains an account at the financial institution & who owes past due child support. Al
information shail be kept confidential & shall be used sclely for the purpose specified in
the: above referenced statute.

EC

It is the vendor's responsibility to ;ﬁ:k up emply cylinders within 24 hours after notification
by the user. When rental shown expires, vendor must pick up all eyfinders defivered under
this order. No rent will ba paid for ime not covered by this order.

EF

Services andfor repairs and/er commédiﬁes not io excesd purchase order amount without
priar approval by the purchasing agent and/or a formal change order

FB

Note: this order is issued in compliance wilh section 32-40.103, Florida administrative
code, which in part prohibits ihe expenditure of state funds for refreshments unless
expressly provided by law. '

FF

This purchase involves federal funds. In the event of discontinuance of such funding, the
state hereby reserves the right to terminate this contract without advance nolice, subject to
the effective date of the discontinuance of funding.

Freight charges must have copy of itemized freight bill along with invoice if over $25.00
with the exception of Federal Express, UPS, USPS, Airbarne.

HG

'Ehis order covers moving expenses of household goods only. The following are not
allowakble as & state expense:

= Net weight in excess of 15,000 pounds

« Storage and/or unpacking of househiold goods

= Insurance beyond the nommal liahility of the common carrier
= Clesning of any residence

Abcve services, if requested, are o be paid by the individual owner.

_negligence or omissions by the vendor in the course of the operations of this contract.

indemnification clause: the contracter shall be liable, and agrees to be liable for, and shall
indemnify, defend and neld the department harmiess from all claims, suit, judgements or
damages, including court costs and atiorney’s fees arising out of intentional acts,

The contractor shalt not commence any work in connection with this contract until alf of the
appropriate insurance coverages have been obtained to adequately protect the purchaser
from zny and all liability and property damage hazards which may result in the
performance of this contract. Furthermore, all insurance shall be with insurers qualified
and duly licensed to transact business in the state of Florida. The purchaser reserves the
right to require the contracter to furnish the purchaser an insurance cedificate which will
pravide evidence that alt of the appropriate coverages are in full force and effect,

Vendor shall submit itemized invoice indicating part number, descriplion, labor, and must
show the agency's property number of equipment repaired.

Ls

. code” and have bean tested in accordance with standard methods of the national fire

All materials/fernishings shali meet the minimum fire safety requirements of the "life safety




protection manual. : ' e

MA

Purchased in accordance with £.5. 110.1245, for the merflorious service awards program.

MD

Chapter 502: all cottage cheese, cream and milk to be cocled at the plarit and in transit.
To arrive at destination with 2 temperature not higher than 45 degrees f. In full compliance
with chapter 502 - state of Florida milk and milk products lzw.

NP

Nan-performance: time is of the essence on this order. The state may cance! all or any
particn of this order if defivery or performance is not completed within the specifed time.

RE

It is expressly understood and agreed that any artictes that are the subjec of, or required
to camy out, this purchase orderfcontract shail be purchased from a non-profit agency for
the biind or for the severely handicapped that is qualified pursuant to chapter 413, Florida
statites, in the same manner and under the same procedures set forth in section
413.036(1) and (2), Florida statites; and far the purposes of this purchase orderfcantract
the person, firm or ather business entity camying out the provisions of this purchase .
orderfcaniract shall be deamed ta be substituted for the state agency insofar as dealing
with such quatified nanprofit agency are concemned. The "nenprofit agency” identified is.
respect of Flarida which may be confacied at:

Respect of Florida
2475 Apatachee Plwy Ste 205
Tallahasses FL 323014048
" (B50) 487-1471
Wehsite: www.respectoffiorida.arg
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Whenever necessitated by legitimate concern for reascnable security precautions as
determined by the agency & withaut regard to the identity of any individual, the agency will
require the contracting party(ies) andfor employees of the contracting party(ies) to submit
1o, & successfully pass, an appropriate security background investigaticn pricr to being
allowed access to any of the agency's faciliies to,periorm those services as set forth in
this contract and/or purchase order. ' :

™

Chapter 442, Florida statutes, requires a material safety data sheet to accompany each
container of toxic matesial. Delivery will not be accepted without the required material
safety data sheet. '

Trial order; the goods ordered are fortest or bial purposes. The state may either kaep
and pay for them or return them with no obligation or charge to the state. The state shall
be the sole judge of the results of this trial.

VA

Delivery of a vehicle doss not constitute acceptance for the purpose of payment. Final
acceptance and autharization of payment shall be given only after a thorough inspection
indicates that vehicte mests contract specifications and the requirements listed below
{documents 1-11). Shouwld the delivered vehicle(s) differ in any respect from specifications,
payment will be withheld untit such time as the contractor completes necessary corrective
action. Units shati be deliversd with each of ihe following documents completed/included:
for the purpase of payment. Final acceptance and

1. Copy of the "certification of compliance with vehicle specifications and purchase
order” form {see enclosed farm).

2. Copy of the "manufacturer's invoice", or "window sticker” (prices may be deleted).

3. Copy of the "pre-delivery service report”.

4. Documentalion en the "standard vehicle warranty” and "exlended vehicle
warranty” (if applicable). ‘

5. Owner's manual




DHSMV 82040, "application for cartificate of title and/or vehicle registration”.

A properly completed dr41a, "cerificale of moter vehicle sales tax gxemptian”.
Temporary tag. .

. Copy of the "rustproofing certificatefwamanty” {if applicable).

10. Copy of the "purchaser's purchase order”.

wom~Nm

Copy of the applicable "vehicle specification”.

Motice to vehicle vendor: the vehicle(s) requested are intended for law enforcement use.
We will be installing motorola maratrac fow band police radios, operating on 45.00, 44.66,
and 42.92 mhz. The radios are rated at 110 watts. Per the provisions of the state contraci,
please provide noise suppression. We need to have shielding for the compuiter and fuel
pumps, or a change ta the frequencies on these devices as necessary. Please pravide a
toll free number to resolve any technical problems related to radio commurications notice
to vehicle vendor: the vehicla(s) requested are intended for law enforcement use. We will
ba installing motorola maratrac Jow band police radios, operating on 43.00, 44 66, and

*42.92 mhz. The radios are rated at 110 watts. Per the provisions of the state contract,

please provide noise suppression. We need 1o have shielding for the computer and fuel
pumps, or a change to the frequencies on these devices as necessary. Please provide &
toll free number to resolve any technical problems related 1o radio communications fter
delivery of the vehicle(s). -

Exemption Code Table and Description

PROCUREMENT UNDER SECTION 337.11 FLORIDA STATUTES.

1A

18 PROGUREMENT UNDER SECTION 287.055 FLORIDA STATUTES.

1C PRCCUREMENT UNDER CHAPTER 255 FLORIDA STATUTES.

1D TRANSACTION WITH A NON-PROFIT ENTITY.

1E TRANSACTION WITH ANOTHER GOVERNMENTAL AGENCY.

1F TRANSACTION WITH REQUIRED SOLE PROVIDER OR PRICE PAID AND PAYEE
ESTABLISHED BY FEDERAL OR PRIVATE GRANT. .

1G - PAYMENT TQ UNREGISTERED VENDOR UNDER RULE £0A-1.030(3).

1H PAYMENT TO VENDOR [N EXCHANGE FOR PROVIDING HEALTH CARE
SERVICES AT OR BELOW MEDICAID RATES. :

1 DISBURSEMENT, 7O RECIPIENT OR SUB-RECIPIENT; PAYMENT TO SATISFY

' MAINTENANGE OF EFFORTS REQUIREMENT; OR PAYMENT TO MATCH

FEDERAL AWARD. :

1X TRANSACTION PRE-DATES EFFECTIVE DATE OF RULE 60A-1.031.

iR VENDOR RELUCTANT TO REGISTER.

2 TRANSACTION IS CRITICAL TO THE AGENCY'S MISSION OR NECESSARY FOR
PUBLIC HEALTH SAFETY AND WELFARE, AND IMPOSITION OF FEEWOULD
PREVENT THE CONSUMMATION OF THE TRANSACTION.

3

EMERGENCY TRANSACTION PER RULE 80A-1.032(3).
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CMI, Inc.
STANDARD SCETWARE 1 ICENSE AGREEMENT - RESTRICTED

WARNTHG BEFORE INSTALLING THIS SOFTWARE PLEASE READ THE FOLLOWING TERMS
BND COWDITIONS. INSTALLING THIS SOFTWARE WILL IUDICATE THAT ¥oU ACCEPT.
THIS AGREEMENT. IF YOU DO NCT ACCEPT THIS AGAEEMENT YOO SHOULD RETURY
THE SOFTWARE TO CMI FOR A RSFUMD. THIS SOFTWARE PRODUCT IS 1, ICENSED
KOT SCLD. :

1. DEFINITIONS

"CHT" - CMI, Iac., 316 East 9th Street, Qwensbora, KY. The author and
copyright owner, or Licensor of this software.

NORIGINAL SOFTWARE" - The software in this package, subsequent CMI
revisions, and related documentation.

"COMPOSITE SOFTWARE" - Bny software which includes any portion of the
Original Software. °

"DERIVATIVE SOFTWARE™ - Any software which is based on the Original
Sgfoware in whole or in part.

wACHNE-READABLE SOFTWARE" ~ Any software which is intended to be read
only by hardware. ’

"LICENSED SOEFTWARE" - The Original, Composite, and Maszhine-readable
Sofgware, copies of such software, and related documentation.

»INSTALLATION" - A single Central Processing Unit or central nade &t
the. Licensee's single Registersd Business Premises, where the Licensed
Software resides.

»MAINTENANCE" - Shipment of Revisions of the Original Software {(which
may include changes, corrections, fixes or additions) to the Registered
ticensee, and Application Support provided for_ the current and
following Licensed Software Releases in hss at Licensee's single
Registered Business Premises. ' :

2. LICENSE

If Licensee ensures that Licensed Seftware reproduces and incledes all
Original Software copyright notices and legends, for Licensed Software
marked: ' '

a) "Onrestricted", Licensee may copy and transfer the Licensed
Software without limitation.

Y "Original-Restricted“, Licensee may ‘copy and transfer
Composite, Derivative, apnd Machine-readable Software without limitation
; Original Software may not be copied or transferred in any way.

) *Transfer Kestricted”, Licensee may make copias of Original,
Composite, Derivative, and Machine~readsble Software, but may nct
transfer it outsida the Registered Business Premises; howaver, Machine-
readable Software may be trapsferred without limitation.

RN A
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d) “Restricted", Licenses shall nct copy the Licensed Software Cr
transfer it sutside the Registered Business Premises.

g) "Restrictead" or "Original Restricted", licensee shall only make
copies for archive purpecses. :

£ Tao allow transfer of Licensed Software to & third party,
Licensee mast:

i. Ascertain that the third party is not engaged in & Breath
Alcohol Instrument manefackturing business, and have +he third party
agree to comply with all the terms of this agreement, and

2. Iandemnify and hold CMI harmless from all conseguential
claims and damages

3. CONFIDENTIALITY

If the Licensed Software is identified as being Restricted in any wWay,
the Licensed Softwaze will be treated as a proprietary trade secret of
CMi, and Ticensee shall hold it in strictest confidence without
disclosunre to another individual or parfy during the term, oT for
twenty (20) years after termination, of this Agreement.

4, PBERFORMANCE WARRANTY

CMT warrants for ninety {80) days after acceptance of this Rgreement,
that the Original Software, when installed as specified, will perfarm
as described in the Decumentation. The Warranty or Maintenance do nab
assure that the software will meet your reguirements. Further “the
Warranty or Maintenance do not assure error free or uninterrupted
operation of the Original Software or the correction of all defects.

+

5. OTHER RESTRICTIONS

You may not remt or lease the software. You may not reverse engineer,
decompile, disassemble, or create derivative applications frem-this
softwere.

§. LIMITATIONS OF FERFORMANCE REMEDY

LICENSEE'S SOLE REMEDY BY CMI SHALL BE REPLACEMENT OF THE ORIGINEL
SOFTWARE, OR TERMINATION OF THIS RGREEMENT WITH A REFUND OF THE LICENSE
AND CURRENT MATNTENANCE EAYMENT MADE TC CML.

7. DATENT AND COPYRIGHT CLAIMS

CMT MAKES NO EXPRESS, IMPLIED OR STATUTORY WARRANTY, THAT THE LICENSED
SOFTWBRE OR ITS USE, SHRLL BE FREE FROM INFRINGEHMENT CF PATENT,
CORYRIGHT, OR OTHER INTELLECTGAL PROPERTY RIGHT CLAIMS.

3. IMITATIONS OF DAMAGE

CMI OR ANYONE ELSE WHO HAS BREEN INVOLVED IN THE PREPARATICN CF THE
LICENSED SOFTWARE SHALIL NOT BE LIABLE FOR INDIRECT, SPECIAL OR
COMSEQUENTIAL DAMAGES OR INCIDENTRL EXPENSES ARISING FROM THIS
AGREEMENT OR USE OF THE LICENSED SOFTWARE.



g, MAINTENANCE TERM

The initial maintenance term of this agreement ig gix (6) months from
acceptance of this agreement, a subseguent renewed maintaaance texm
must commence wWitheut a break from expiration of a previous malntenance
term, and expires six (6) months later. Maintenance wiil be provided
throughout the life of this agreement providing that Licenses has paid
the required Eees for maintenance.

10. UPGRADES TO LICENMSED SOFIWARE

Revisions classified as Upgrades are made availahle at separate
published fees.

11. APPLICATIONS SUFPPORT

a) CMI will make telepﬁone assistance avallable, on weekdays
between 9:00a.m. and 4:00 p.m.{CS5T), %o provide asgistance to Licensee
with issues associated with the Original Software.

b} Licensee may, with CMI approval, send documentation of a
problem to CMI, who will use reasonable efforts to provide a solution
within five (5) business days after receipt. If appropriacte, CMI will
use reasonable efforts to incorporate the solution in the next Revigion
¢E the Origainal Seftwarzm., CMI does-not represent or guarantesa that all
problems can be corrected. -l

c) CMI sarvices performed beyond this Agreement scope are made at
CMI's then prevailing rates ¢overlng materials, labor, and travel
eXpenses. : .

d) Support is pravided for the most current and previous Revision
level of the Original Software, and not to Licensee's derivative or
Ccmposite Software. .

12. FEES

a) Fees are excliusive of taxes, and Licensee will pay any
international, federali, state, or ilocal taxaes [exclusive of taxes on
CMI‘s pet income] or other assessments.

b) Maintenance over the Tpitial Maintenance Term is included with
purchase of the Licensed Software. The non-refundable Renewed
Maintenance fee must be paid in advance of any Renewed Maintenance Term
commancing.

13. TERMINATION

ohe License perpetually continues from acceptance of this Agre=ment,
unless Licensee terminatsas or breaches this Agreement, UpOL which
Licensee shall destroy all Licensed Software and Composite Software.

14. GENERRL

a) This Agreement is to be governed by the laws of the State of
Keptucky or applicable OB.S. federal law. If a provision of this




Agreement is found to be invalid by & court of competent jurisdictiom,
those remaining provisions shall remain in full fares and effect.

b} This is the only Licensed Softwars Agreement betwsen CMT and
the Licensee, except wnere Licenses enters into = signed Agresment with
CMI -and which may tzke precedencz oVer this Agrzement.
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Greg A. Tynen, Deputy Chief
County Court Bureau

Qffice of the State Atorney
Niath Judicial Circuit of Florida
415 North Orange Avenue

P.0. Box 1673

Qtlando, Florida 32802

Re:
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ALOCHCLTESTING

& SoHIokKLL, PLLD
T MEATH BRIADHAY

M, EEmTEEeY <0307 1az3
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2R}y RF2-SVTI Fam
wro@EeL a1 NET

January 23, 2007

Vi EMAIL
ORIGINAL BY UPS

Intellectual Property Rights

CMI, Tac,

Dear Mr, Tynarn:

Enclosed.hercwi‘th is the Affidavit of Gery L.

Breswell, Chaimnan of the Bpard of

Diractors of CM, Tnc., concemning production requests from various defense counsel far
the source code for CMI, Inc’s INTOXILYZER® 8000 breath aleohol testers.

1 feel it is important 1o note that CH,

Tnc. further owns ceriain copyrights under

Title 17 of the United States Code in 1he sofveare for the INTOXILYZER® 8000 hrealh

alechal testers, and considers the software proprietary

information and & trade sacret.

Disclosure of tha software would likewise cause ime arable harm to CM, Inc.
: P

»SH/edb

Znclosurz

cc: . Alan W, Helbrook, Esq.

Sullivan, Mountjoy, Stainbac

Very truly ysurs, '

KING & SCHICKLL, PLLC

- Michael S. Hargis

k, & Miller, PSC
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AFFIDAVIT

Comes Affient, Gary I. Braswzll, and being fivat duly sworn, states as [ollows:

1. My name is Gary 1. Braswell. [am the Chzirnan of the Board of Dirsctars of

CME, Tac. {"CHT7) localed 21 315 East 9™ Sirest, Dwensbern, Kencucky. CMiisa

Kenmucky car;"craiion
CM1 manufacrures, amang otier gaads, INTOXILY ZER® §000 brzath alechal
testers. M1 has sold the INTOXILYZER® 3000 breath alcohol wester in several

(28]

staias o variows federal, siate and local agencies and instrumentatitics.

3. CMIowns ceriain copyrights in the soufze code for the NTOXILYZER?® 8000
breath alcohol testers afforded by Title 17 of the United States Coca. )

4. M considers the source code for the INTOXILYZER® 8000 breath aleshol
tasters pronrictary infarmation and o tiade seciel of CMI: Diselosure of the sourse
code would cause irrgparable harm to CML

3. CMI has not disclosed the soures code forthe I"ITDXELVZEP 8000 brsath
alcchol tester to the Flosida Department for Law Eforcemeat or any pther af
CM1's customers, or individusls opsidc af CMT.

5. Cail s no writizn contractual agresment with Tlorida regarding the sale of
INTOXILYZER® breath aleohol tasters, but sells its breath aleaho] lesters based

ypon purchaée orders and sales invoices to customers in Flarida.

1. 1 swear that all of th= above statements are trus and corscct 1o the best of my
knowledge, '
CMI, Inc.
Gary ! \.brisw el

Chairman of the Baard
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ALCOHOLTESTING

COMMONWEALTH OF KENTUCKY 3
COUNTT OF DAYIZS )

SUBSCRIBED AND SWORN to before me by Gary J, Braswell, Chairman ¢i'th
Baard of OMT, lnc., and known by mz 10 hold such cmc: far and ou Bebal? of such
corpomtian, o this 25® day of January, 2007.

Oollet 4l ot

Matary Public, Stat2 3t Lafze R
My Commission expizss: HmRA-dT

PREPARED BY:

"Waﬁiﬁtﬂ'kﬁ
Michael 8.Hargis

¥ing & Schickli, PLLC

247 Morth Broadway
Lexington, KY 40307-1038
{859) 252-0899

Atlamey for CMI, Tne.




