IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
IN AND FOR SARASOTA COUNTY, FLORIDA

CMI, INC. OF KENTUCKY,

Petitioner, /
Vs.
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KYLE R. WOODS ET AL., County Case No. 2006 CT 12017 NC
THE STATE OF FLORIDA,
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(hereinafter “Petitioner”), having filed a limited Notice of Appearénce ln the
underlying matter both reserving and contesting jurisdiction, respectfully petitions

the Court for a Writ of Certiorari to review the Amended Order On Disclosure Of

Source Code and Object Code For Intoxilyzer 8000 and Protective Order, and

shows the Court as follows:

JURISDICTION

This Court has jurisdiction to issue a Writ of Certiorari under Rule

9.030(c)(2) of the Florida Rules of Appellate Procedure.
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STATEMENT OF THE FACTS

Petitioner is a Kentucky Corporation and a non-party to Respondent’s
crimmal DUI case. Pursuant to Rule 3.220(f), the County Court authorized the
issuance of a subpoena duces tecum to CMI’s Florida registered agent for the
Source Code to the Intoxilyzer 8000. (Appendix A, page 4). Petitioner filed a
Limited Notice of Appearance (Appendix A, page 5), and moved for a Protective
Order. (Appendix A, page 8). An Order was entered (Appendix A, page 12), and
Petitioner moved the lower court to reconsider or modify this Order. (Appendix A,
page 22). A hearing for the reconsideration or modification was held on March 14,
2008. (Appendix B). The County Court issued an Amended Order On Disclosure
Of Source Code and Object Code For Intoxilyzer 8000 and Protective Order on
March 17, 2008. (Appendix A, page 48). This amended order superseded the
prior order and modified it. The Order stated that the source code to the
Intoxilyzer 8000 was a trade secret but found it was reasonably necessary and
stated that Petitioner must produce it to Respondent on a CD-ROM. (Appendix A,
page 49). The lower court also ordered that Petitioner produce source code
versions 8100.24, 8100.25, 8100.26, and 8100.27, despite Petitioner’s objection
that versions 8100.24 and 8100.25 were not relevant because they were never put

into use for any Florida instrument. (Appendix A, page 49). Additionally, the
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lower court made it a condition of source code production that Petitioner must
submit to the jurisdiction of the lower court, despite Petitioner’s objections that it
specifically contests such jurisdiction and any submission to jurisdiction would
moot its other consolidated appeals currently on review with the Sarasota Circuit
Court. (Appendix A, page 51).

Petitioner respectfully petitions this Court for a Writ of Certiorari overruling
the Amended Order On Disclosure Of Source Code and Object Code For

Intoxilyzer 8000 and Protective Order dated March 17, 2008.

THE NATURE OF THE RELIEF SOUGHT
The nature of the relief sought by this Petition is a Writ of Certiorari, ruling
that the County Court departed from the essential requirements of the law in its
finding that the source code was reasonably necessary and by ordering Petitioner to

submit to the jurisdiction of the County Court in such order.

ARGUMENT
Certiorari will lie to quash an order granting discovery when the order (1)
departs from the essential requirements of the law, (2) resulting in material injury
that (3) cannot be corrected on direct appeal. McGarrah v. Bayfront Medical

Center, Inc., 889 So.2d 923 (2DCA 2004). Because the County Court ordered

934429v.1 3




Petitioner to produce discovery the court recognized is a trade secret, production
will cause irreparable harm and material injury to Petitioner’s business that no
appeal could cure because disclosure would have already taken place.

When a court finds documents requested in discovery to be a trade secret,
the standard for production rises to reasonable necessity for such documents, and a
court must make written particularized factual ﬁndings as to the reasonable
necessity. See Rare Coin-it, Inc. v. LJ.E., Inc., 625 So.2d 1277, 1278 (Fla. 3DCA
1993); see also KPMG LLP v. State of Florida, Department of Insurance, 833
So.2d 285 (Fla. IDCA 2002). The lower court found in paragraph one of Section
B on page three of its Order that the source code is a trade secret. (Appendix A,
page 50). Since the court found the source code was a trade secret, the burden then
shifts to the Respondent to show that the source code is reasonably necessary to his
case. KPMG, 833 So.2d 285. However, Respondent never asserted that the source
code was reasonably necessary and never moved the court for such a ruling. The
lower court sua sponte found the source code was reasonably necessary without
motion, argument or evidence. (Appendix B, page 41, lines 21-24). It is important
to note that Rare Coin-it found there was no reasonable necessity where source
code was sought from a party and Defendant to the case despite the fact that the
ownership of the source code was the ultimate issue in the case. The Third District

Court of Appeals held that the Defendant had not made the requisite showing the
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