
IN THE COUNTY COURT OF THE TWELFTH JUDICIAL CIRCUIT 
IN AND FOR SARASOTA COUNTY, FLORIDA 

 
STATE OF FLORIDA, :  
 :  

Plaintiff, :  
 :  
Vs. : CASE NO. 2006 CT 012017 NC 
 :  
Kyle R. Woods et.al., :  
 :  

Defendant. :  
/  

 
MOTION FOR ISSUANCE OF SUBPOENA DUCES TECUM 

 
  COMES NOW, the above named Defendants, by and through 

the undersigned attorney, and files this Motion for Issuance of Subpoena 

Duces Tecum, and says: 

1. The Defendants were arrested and charged with DUI, including 

Driving with an Unlawful Breath Alcohol Level (DUBAL). 

2. Following the Defendants’ arrest, each Defendant submitted to a 

breath test on an Intoxilyzer 8000. 

3. The ONLY evidence of DUBAL is a printout of the Intoxilyzer 

8000. 

4. The Intoxilyzer Source Code is material to the Defense in this 

cause as set forth in the sworn affidavit of Harley R. Myler, Ph.D, with is 

fully incorporated herein and is attached marked Exhibit “A”. 
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5. Without having the source code to this computer program, the 

Defendants are unable to learn and question the fail safe procedures 

contained in this computer program thus precluding the Defendants from 

having a sufficient opportunity to question the test results in violation of the 

Defendants’ right to due process. 

6. The Defendants are seeking production of the source code of the 

Software Program approved for use in 11D-8.003 together with production 

of the source code of the software on the Intoxilyzer 8000 used in this case. 

7.  The Software is an integral part of the Intoxilyzer 8000. 

8.  The Defendants are not in possession of the Source code, and is 

unable to obtain the Source Code without either receiving it from the State or 

an Order from this Court directing the manufacturer to produce the Source 

Code. 

9. The Source code is reasonably necessary to determine whether the 

Intoxilyzer in fact contains the software approved by the State of Florida, 

whether it is functioning as per the approved source code and whether any 

alterations have affected its operation or reliability. 

10.   CMI, Inc. is registered with the Florida Secretary of State as a 

foreign Corporation authorized to transact business in Florida. 
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11.  A subpoena duces tecum issued by this Court reaches all 

documents under the control of the party required to produce them, even if 

those documents are located outside the territorial jurisdiction of the court. 

General Motors Corp v. State, 357 So.2d 1045 (Fla. 3rd DCA 1978). 

12.  The State Attorney can obtain the software source code by serving 

an investigatory subpoena pursuant to Chapter 27, Florida Statutes. General 

Motors. 

13.  The sixth amendment and the due process clause of the federal 

constitution guarantee to a defendant the right to subpoena a witness, and to 

have the witness available as he finds him. State. v. Montgomery, 467 So.2d 

387, 392, (Fla. 3rd DCA 1985). 

14. The law is well-settled that the defendant in a criminal case is 

constitutionally entitled to compulsory process to have brought into the trial 

court any material evidence shown to be available and capable of being used 

by him in aid of his defense, including the beneficial enjoyment of the 

compulsory process of a subpoena duces tecum for that purpose. Green v. 

State, 377 So.2d 193 (Fla. 3rd DCA 1979), affirmed, 395 So.2d 532 (Fla. 

1981). 

15.  The right of the Defendant to cross-examine witnesses and his 

right to present evidence in opposition to or in explanation of adverse 
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evidence are essential to a fair hearing and due process of law. Alexander v. 

State, 288 So.2d 538, 539, (Fla. 3rd DCA 1974). 

16.  A copy of the proposed subpoena is attached Marked Exhibit “B”. 

WHEREFORE, The Defendant requests that this Court to direct the 

Clerk of Court to issue a subpoena duces tecum to CMI, Inc., for the 

production of the software code. 

 
             
      Robert N. Harrison 
      825 S. Tamiami Trail, Suite 2 
      Venice, Florida 34285 
      (941) 485-8551 
      (941) 488-8932 Facsimile 
      Robert@HarrisonLawOffice.com 
      Florida Bar No. 612545 
      Counsel for Defendant 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that a copy of the foregoing has been furnished by 

regular U.S. mail to Jason Chapman, State Attorney's Office, 2071 Ringling 

Blvd, Sarasota, FL 34237 this    day of April, 2007. 

 
 
             
      Robert N. Harrison 
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IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT IN AND FOR SARASOTA COUNTY, FLORIDA 
IN THE COUNTY COURT IN AND FOR SARASOTA COUNTY, FLORIDA 

DIVISION: 
 

PLAINTIFF 

CASE NUMBER: 

VS. DEFENDANT 

SUBPOENA DUCES TECUM WITHOUT DEPOSITION 

THE STATE OF FLORIDA: 
TO: 

YOU ARE COMMANDED to appear at , in , Florida, on 
, at M., and to have with you at that time and place the 

following: 

These items will be inspected and may be copied at that time. You will not be required to surrender the original items. 
You may comply with this subpoena by providing legible copies of the items to be produced to the attorney whose 
name appears on this subpoena on or before the scheduled date of production. You may condition the preparation of 
the copies upon the payment in advance of the reasonable cost of preparation. You may mail or deliver the copies to 
the attorney whose name appears on this subpoena and thereby eliminate your appearance at the time and place 
specified above. You have the right to object to the production pursuant to this subpoena at any time before 
production by giving written notice to the attorney whose name appears on this subpoena. THIS WlLL NOT BE A 
DEPOSITION; NO TESTIMONY WlLL BE TAKEN. 

If you fail to: (1) appear as specified; or (2) furnish the records instead of appearing as provided above; or (3) object 
to this subpoena, you may be in contempt of court. You are subpoenaed by the attorneys whose names appear on this 
subpoena and unless excused from this subpoena by the attorneys or the Court, you shall respond to this subpoena 
as directed. 

DATED ON 

ATTORNEY FOR: 
ADDRESS: 

If you cannot afford to pay an attorney, call the Bar Association Legal Aid Society at (941) 366-0038. The mailing address is 1900 Main Street, Suite 31 1, 
Sarasota, Florida 34236-5921. An individual not eligible for free legal assistance may obtain a referral to an attorney by calling The Florida Bar Referral 
Service at (800) 342-801 1. The mailing address for the Florida Bar Referral Service is 650 Apalachee Parkway, Tallahassee, Florida 32399-2300. 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are entitled, at no cost to you, to the 
provision of certain assistance. Please contact the Sarasota County Jury Office, 2002 Ringling Blvd., Sarasota, Florida 34237, (941) 951-5785, within two 
(2) working days of your receipt of this Subpoena; if you are hearing impaired, call 1-800-955-8771; If you are voice impaired, call 1-800-955-8770. 

FILED FOR RECORD STAMP 

KAREN E. RUSHING 
CLERK OF THE-CIRCUIT COURT 

BY: DATE: 

Deputy Clerk 
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