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IN THE COUNTY COURT OF THE TWELFTH JUDICIAL CIRCUIT
IN AND FOR SARASOTA COUNTY, FLORIDA
CRIMINAL DIVISION

STATE OF FLORIDA

Plaintiff,

v. CASEN 65/2006 CT 02109 SC
~
oD
JACK IRISH, et. al.* =
Defendants. ?—?:
*(Attached is a complete list of all cases subject to this Order.) f\;’
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SECOND AMENDED ORDER ON STATE’S AND DEFENDANT’S MOTI ORET
e

REHEARING

THIS MATTER originally came to this court pursuant to the Defendant’s Motion for
Supplemental Discovery, more specifically, requesting production of the software (source code)
for the Intoxilyzer 5000. This court entered an Order on May 4, 2006 compelling the State to
provide the source code for the Intoxilyzer 5000. The court further ordered that upon the State’s
failure to provide said source code,' the State must first lay the proper traditional scientific
predicate as to the admissibility of the Intoxilyzer results before the breath test results may be
admitted into evidence. Assuming the State would be able to lay the proper scientific predicate,
the breath test result would then be admitted, however, the presumptions of impairment contained
in Florida Jury Instructions would not be given. Finally, this court certified two questions as
matters of great public importance to the Second District Court of Appeals. They were as follows:

L UNDER THE “FULL INFORMATION” PROVISION OF FLORIDA STATUTE
316.1932, IS A DEFENDANT WHO HAS PROVIDED A BREATH SAMPLE WITH THE
INTOXILYZER 5000 AND IS CHARGED WITH DRIVING UNDER THE INFLUENCE,
ENTITLED (UNDER PROPER CONFIDENTIALITY PROVISIONS) TO EXAMINE THE
“SOURCE CODE” FOR THAT SAME INTOXILYZER 50007

2. IF YES, WHAT IS THE APPROPRIATE REMEDY IF THE STATE IS UNABLE
OR UNWILLING TO PROVIDE THE SOURCE CODE?

While this matter was on appeal with the Second District Court of Appeals, both parties

filed Motions for Reconsideration asking that the appellate court temporarily relinquish

' The State had advised the Court at the evidentiary hearing that it would be unable to provide the source
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code if it was ordered to do so because they did have it their possession. . _ o
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Jurisdiction and allow the county courts the opportunity to reconsider its prior rulings. The
appellate court temporarily relinquished jurisdiction and both parties’ Motions for
Reconsideration were heard together by Judge Denkin® and Judge Henderson® on July 16, 2007.

In its Motion, the State asks that this court reverse their earlier ruling, and deny the
Defendant’s request for disclosure of the source code for the Intoxilyzer 5000.

The Defendants, in their Motion, ask that this court affirm the earlier decision ordering
production of the source code and/or reverse the portion of the order that rejected the Defendant’s
claim that the subpoena duces tecum without deposition served on the resident agent of CMI for
the production of the Intoxilyzer 5000 source code was lawfully served.® Further, the Defendants
opine that this court should enter an Order to Show Cause against CMI as to why they failed to

comply or respond to the lawfully served subpoena.

ANALYSIS _

Section 316.1932(1)(f)(4), Fla. Stat., (2005), specifically provided that “full information”
regarding the test taken “shall be made available” to the persons tested or their attorney. It was
the understanding of this court, at the time of the hearing, that the term “full information” meant
full information.” That apparently is not the case.

In June 2006, the legislature amended §316.1932(f)4 and 327.352(6)46 ‘redefining’ or
‘clarifying’ what full information does and does not mean as it relates to tests determining the
weight of alcohol in the defendant's blood or breath. This new definition specifically excluded
software not in the actual possession of the State. This amendment became effective October 1,
2006.

In Moe v. State, 944 So.2d 1096 (Fla. 5" DCA 2006), the county court had certified the

following question of great public importance:

? Judge David Denkin was assigned by administrative order as being responsible for all cases on this
appeal.

3 Manatee County Judge Doug Henderson was assigned by administrative order as being responsible for all
of those cases out of Manatee on appeal on this same issue.

*In 2002, CMI registered with the Florida Secretary of State to transact business within the State of
Florida. CMI has filed annual reports with the Florida Secretary of State since 2002 through February 2007.
A subpoena duces tecum without deposition was served on the appointed resident agent of CMI on March
29, 2006.

3 “Full” is defined by Webster’s Ninth New Collegiate Dictionary as .. .containing as much or as many as
is possible or normal; especially in detail, number, or duration; containing all that is wanted or needed.”

“Information” is defined by Webster’s Ninth New Collegiate Dictionary as “the communication or
reception of knowledge or intelligence.”

® This is the statute dealing with boating under the influence cases.




UNDER THE CRIMINAL RULES OF DISCOVERY AND THE HOLDING IN STATE

V. MULDOWNY, [871 So.2d 911 (Fla. 5th DCA 2004)], CAN THE STATE OF

FLORIDA BE REQUIRED TO PRODUCE THE SOURCE CODE FOR THE SERIES

5000 INTOXILYZER?

The court noted that no challenge had been advanced pertaining to the accuracy of Moe’s
particular test results. The parties in Moe stipulated that the machine had been tested in
accordance with applicable regulations and that all of the tests revealed that the machine's test
results were within acceptable tolerances. The court stated that under the facts presented, they
answered the question in the negative and, by doing so, approved the ruling of the county court.
The Moe court found that there was nothing in the language of 316.1932(1)(f)4 that manifests a
legislative intent that the State must furnish information that cannot be obtained by it. The court
went on to point out that it was never their intent to interpret the statute in a manner that requires
the State to produce the source code.

Next, in Turner v. State, 951 So0.2d 1036 (Fla. 4" DCA 2007), the fourth district court of
appeals issued a per curiam opinion affirming the ruling of the circuit court, citing Moe v. State,
944 So0.2d 1096 (Fla. 5™ DCA 2006).

Later, in Pflieger v. State, 952 So.2d 1251 (Fla. 4™ DCA 2007), the majority of the
court’s opinion dealt with the issue of whether, pursuant to the Confrontation Clause, annual
inspection reports of breath testing instrument were admissible without testimonial evidence as to
the actual annual inspection. In two sentences, at the end of the opinion, the Pflieger court stated:

“ ... Appellant next argues the trial court erred in admitting the
breath test results when it ruled appellant was not entitled to the
manufacturers' proprietary “source code” information for the
Intoxilyzer 5000. We affirm as to this issue. /d ar 1254; See
Moe v. State, 944 S0.2d 1096 (Fla. 5" DcA 2006).”

Unfortunately, the brevity of the court’s ruling on this issue makes it virtually impossible
to know the factual and legal record presented by the parties in the lower court.

This court has also reviewed recent decisions from Connecticut and New York denying
Defendant’s request for production of the source code. See State v. Burnell, 2007 WL 241230
(Conn.Super. 2007); State v. Walters, 2007 WL 785393 (Conn.Super. 2007); People v. Cialino,
831 N.Y.S.2d 680 (Crim.Ct. New York, 2007). (All of these cases involved CMI, Inc. and the
Intoxilyzer 5000.)

In response to the aforementioned cases and statutory changes, the Defendants have

provided the court with recent opinions from New Jersey and Minnesota in support of their







