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In fact, Petitioner’s request to be heard was denied by the trial court. Nonetheless,
without hearing from the Petitioner, the trial court issued its November 2 Order finding that the
Respondents had met their first burden, and in the same order, the trial court granted the second
issue: Respondents’ request for supplemental discovery.  Therefore, by granting the
Respondents’ request for supplemental discovery without hearing from the Petitioner, the
Petitioner has been materially and unfairly prejudiced in violation of fundamental procedural due
process and fundamental fairness.

Jurisdictional Basis

This Court has jurisdiction pursuant to the Florida Constitution and the Florida Rules of
Appellate Procedure. See Art. V § 5(b), Florida Constitution; Fla. R. App. P. 9.030 (b)(3). The
State seeks common law certiorari review of an order from the trial court granting Respondent’s
Motion for Supplemental Discovery.

Procedural History and Facts

1. On April 22, 2005, Respondents’ first Motion in Limine seeking suppression of
the breath test was effectively denied without prejudice, and Respondents were given an
opportunity to re-file. See, Exhibit B.

2. On June 3, 2005, the parties began.discourse in front of the trial court regarding
the Respondents’ request for the EPROM (erasable programmable read-only memory) source
code for Intoxilyzer 5000 breath test instrument. The trial court stated that the Respondents have
the first burden of showing the materiality of their request, and only after establishing this first
burden would be required to present evidence and testimony on the second issue: Respondents’

request for supplemental discovery.
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3. On June 8, 2005, Respondents’ Motion in Limine seeking suppression of the
breath test was heard for a second time. For a second time, Respondents’ Motion was effectively
denied without prejudice, and Respondents were given another opportunity to re-file. See,
Exhibit C.

4. On June 13, 2005, Respondents filed a similar motion seeking supplemental
discovery of the Intoxilyzer 5000 EPROM source code. Exhibit D. After a hearing on July 11,
2005, the trial court issued an order denying the Respondents’ request for supplemental
discovery without prejudice, providing the Respondents’ another opportunity to re-file. Exhibit -
E.

5. On July 5, 2005, Respondents’ filed yet another attempt to achieve suppression of
the breath test, this time in a form of a Request to Take Judicial Notice of various documents.
The trial court denied this attempt to achieve suppression without prejudice, providing the
Respondents’ yet another opportunity to re-file. Exhibit F.

6. On July 28, 2005, the trial court entertained discussion on the record of the
EPROM source code again, and the Petitioner moved for a bifurcated hearing. This Court
repeatedly expressed that it wanted expert testimony on the EPROM issue, discussed the
bifurcation issue, and then finished the hearing by ruling that the bifurcation issue “wasn’t
argued.” Exhibit G. The court appearance record from July 28 indicates that the Petitioner’s
Motion to Bifurcate did not reach a resolution, and the trial court provided Respondents still yet
another opportunity to re-file.

7. On August 8, 2005 Respondents again re-filed their Motion for Supplemental

Discovery, seeking production of the EPROM source code. Exhibit H.
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8. On September 15, 2005, the State moved to strike the Respondent’s Motion for
Supplemental Discovery, claiming it did not indicate what facts the Defense intended to prove,
did not indicate what exhibits or documents it would be using, nor did it state with any
particularity what legal grounds upon which facts would be placed. In fact, at the September 15
hearing, the Respondents argued that they would put the Petitioner on notice of those grounds
and facts at the October 21 hearing. Exhibit I.

9. Further, the trial court stated that the hearing on October 21 was for the
Respondents to establish their first burden of materiality and reasonable necessity when it said:

The [hearing on the] twenty-first is not to determine, uh, whether or not I’'m
gonna automatically order the State to produce the source code. It’s whether or
not [the Respondents] can meet that first burden of materiality; and to do that,
that’s why we’re having the expert come in and testify. See, Exhibit I, page 27:
lines 1-4.
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Im not ordering that the discovery be produced...at the twenty-first
hearing; I’m ordering that we have a hearing so I can determine whether or not
the State -- or [pause] the Defense can satisfy that burden such that I would later
require [the State] to produce the discovery requested... Id. at 27:22-28:2.
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It’s the Defendant’s burden to produce sufficient information to satisfy the Court
that they have a material basis upon which their requesting this information. I’m
not requiring the State to do anything at this poeint...I agree with you that the
Defendant has the burden; I agree with you that they have to show materiality.
That’s why I gave them the opportunity to do so at the October 21 hearing... Id.
at 28:14-19.
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Just so we’re clear. I’m not requiring the State to do anything at this point. The
only thing the State has to do on the twenty-first is show up. Id. at 28:21-22.
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Mr. Varn is right. What I stated was, is that it’s the Defendants’ burden to
provide materiality through expert testimony based upon all the orders that were
being submitted to me, and some of the Defense counsel that was at the last
hearing was quoting from isolated transcripts of expert testimony, testifying at
other hearings throughout the State. I said, “that’s not gonna work.” ... [The
Defense has] the burden. That’s what I've ruled. The State is not required to
provide with any expert witnesses unless they are required to under the rules
of discovery. They’re not, pursuant to my order of June 3rd. Id. at 32:22-
33:8.







