


to review the source code will prejudice their ability to prepare for trial', the court must
evaluate the willfulness of the violation and the availability of other remedies before
determining an appropriate remedy.

With regard to the issue of “willfulness”, the court has ruled that the State cannot
contract away its statutory obligation to comply with the discovery obligation pursuant to
Fla. R. Crim. P. 3.220. However, the court does not find that the State Attorney’s Office,
or the State itself, willfuily violated the court’s prior order mandating disclosure of the
source code. c.f. Muldowney v. State, 871 So.2d 911, nl (Fla. 5" DCA 2004) (in which
the state refused to provide information in its’ actual possession). The record in this case
does not establish that the State purposely intended to deprive persons charged with DUI
of “full information” when it presumably allowed the Intoxilyzer manufacturer to retain
the source code as a trade secret. Although it is true that the State Attorney’s Office, as an
arm of the State, is held to the standards of section 316.1932, the court cannot find that
the State Attorney’s Office, or the state itself, willfully violated the provisions of the
court’s prior order.

The court must also be mindful that when it imposes a sanction for a discovery
violation, exclusion of evidence should only be used as a last resort. Fla. R. Crim. P.
3.220(n); State v. Tascarella, 580 So.2d 154 (1991). Relevant evidence should not be
excluded from the jury unless no other remedy suffices, and it is incumbent upon the trial
court to conduct an adequate inquiry to determine whether other reasonable alternatives
can be employed to overcome or mitigate any possible prejudice. State v. Eaton, 868
So.2d 650 (Fla. 2d DCA 2004). The court, after thorough analysis, has found a
reasonable alternative to the Defendants’ request for exclusion and therefore DENIES
their request for exclusion of the breath test results for a discovery violation.

However, the analysis does not end here. As to the defendants’ second basis for
relief, they contend that the State’s failure to comply with the implied consent statute
justifies exclusion of the breath test results in these cases because the state is unable to

prove that the instruments used in these cases comply with the provision of Fla. Admin.

! The State’s failure to comply with the court’s November 2™ order frustrates the defendants’ attempt to
determine if the particular Intoxilyzer used to test them had been substantially modified without FDLE
approval.

2 In the November 2™ order.




Code 11D-8. State v. Bender, 382 So.2d 697, 699 (Fla. 1980); See also State v. Sandt,
774 So.2d 692 (Fla. 2000). The State responds that any non-compliance is purely
speculative and that the Defendants have not shown any basis to question the reliability
of the individual breath test results in these cases.

\ Florida’s Implied Consent law provides a statutory scheme whereby the
State may introduce a breath test result in an individual case without laying a traditional
scientific predicate.3 Sta{e v. Bender, 382 So0.2d 697, 699 (Fla. 1980); Robertson v. State,
604 So.2d 783 (Fla. 1992); State v. Clarke, 834 So.2d 398 (Fla. 2d DCA 2003). The
reasoning behind this provision follows from the presumption that the State uses
authorized instruments that are certified, maintained and used in accordance with the
administrative code and applicable statutes. In essence, the Implied Consent Law gives
the State an evidentiary shortcut that allows it to present incriminating evidence against a
particular defendant by providing documentary evidence of the instrument’s certification
and maintenance. The trial court is then required to instruct the jury that a rebuttable
presumption of impairment exists for those persons who register a result of .08 grams of
alcohol per 210 liter of breath on the instrument. A criminal defendant has no other
means to protest the admissibility of the breath test results into evidence absent a showing
of unreliability.

In these cases, the defendants have the dilemma of challenging the reliability of
the Intoxilyzer 5000 without having the means, i.e. the source code, to make the
necessary analysis of reliability. The State’s inability to comply with the provisions of
section 316.1932, Florida Statute (2005) has effectively eliminated the defendants’ ability
to determine if the Intoxilyzer used to test them is in compliance with FDLE’s own rules.
Thus, the issue is whether this inability merits total exclusion of the results in these cases.

The Implied Consent laws, as stated above, were designed to streamline the
necessary predicate for introduction of breath test results. State v. Bender, 382 So.2d 697,
699 (Fla. 1980). This procedure assumes compliance with the applicable administrative
codes. When, as in this case, this assumption can be effectively challenged or disproved,

the state cannot maintain the right to use the procedure to introduce breath test results.

3 The Bender predicate consists of three prongs: “(1) the test was reliable, (2) the test was performed by a
qualified operator with the proper equipment, and (3) expert testimony was presented concerning the
meaning of the test.” State v. Bender, 382 So.2d 697, at 699.
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Id. Instead, the State must lay the traditional scientific predicate to establish the breath
tests reliability and accuracy. Id. at 700; Robertson v. State, 604 So.2d 783 (Fla. 1992).

Therefore, the Defendant’s Motion for Exclusion is DENIED; however, the
State must first lay the proper scientific predicate as to the Intoxilyzer results in
these cases before the results may be admitted into evidence. Assuming the State is
able to lay the proper scientific predicate, the presumptions of impairment contained in
Florida Jury Instructions will not be given. Robertson v. State, 604 So.2d 783 (Fla.
1992); State v. Clarke, 834 So.2d 398 (Fla. 2d DCA 2003). |

In consideration of the complex issues in this case, and recognizing that courts
throughout the state have addressed this issue with varying results, the court believes it is
necessary to have a consistent and uniform policy within this circuit and district so that
all parties will be properly advised of their rights and obligations. Due to the large
volume of cases in which this issue has arisen and will continue to arise throughout the
district, a direct certification to the District Court of Appeal will provide a more efficient
means of establishing uniform guidelines. Therefore, the court, on its own motion,
certifies the following questions as ones of great public importance to the Second District

Court of Appeal:

UNDER THE “FULL INFORMATION” PROVISION OF FLORIDA STATUTE
316.1932, IS A DEFENDANT WHO HAS PROVIDED A BREATH SAMPLE WITH
THE INTOXILYZER 5000 AND IS CHARGED WITH DRIVING UNDER THE
INFLUENCE, ENTITLED (UNDER PROPER CONFIDENTIALITY PROVISIONS)
TO EXAMINE THE “SOURCE CODE” FOR THE INTOXILYZER 5000 WHEN THE
DEFENDANT CAN DEMONSTRATE AN INCONSISTENCY BETWEEN THE
APPROVED INSTRUMENT AND THE ONE USED TO OBTAIN THE BREATH
SAMPLE?




IF YES, WHAT IS THE APPROPRIATE REMEDY IF THE STATE IS UNABLE TO
PROVIDE THE SOURCE CODE BECAUSE IT IS IN THE POSSESION OF A THIRD
PARTY WHO REFUSES TO DISCLOSE IT?

DONE AND ORDERED, Sarasota County, Florida, this ! day of December,
2005.




Copies Furnished To:
State Attorney:

Donald H. Hartery, Asst. State Attorney
P.O. Box 1000
Bradenton, FL. 34206

Earl Varn, Asst. State Attorney
2071 Ringling Blvd.
Sarasota, FL. 34237

Jason Miller, Esquire
2071 Ringling Blvd.
Sarasota, FL. 34237

Defense Attorneys:

Michael T. Burns, Esquire
100 Wallace Ave., Ste. 255
Sarasota, FL. 34237

Derek Byrd, Esquire
2151 Main Street
Sarasota, FL. 34237

Norman Cannella, Jr., Esquire
4037 Henderson Blvd.
Tampa, FL 33629

James R. Dirmann, Esquire
100 Wallace Ave., Ste. 380
Sarasota, FL. 34237

Traci Dishman, Asst. Public Defender
2071 Ringling Blvd.
Sarasota, FL. 34237

Angela Flaherty, Esquire
1900 Ringling Blvd.
Sarasota, FL. 34236

David Haenel, Esquire
100 Wallace Ave., Ste. 130
Sarasota, FL 34237

Robert N. Harrison, Esquire
825 South Tamiami Trail, Ste. 2
Venice, FL 34285

Todd Hunger, Esquire
100 Wallace Ave., Ste. 250
Sarasota, FL. 34237

Thomas Hudson, Esquire
1800 21d Street, Ste. 960
Sarasota, FL. 34246







*CAROLE MAE BJORKLAND
KRISTEN BENNETT
DARIN S. BUSHONG
KATHLEEN CHARLES
JOHN DOWNING
CHRISTOPHER FORRESTER
LEWIS FRYE

KEVIN GAUL

JAY GROEPEL
DEBORAH HACKER
KRISTIN HAVLIN
ELIZABETH HOMAN
JOHN BARTON KEENAN
PERRY LYTLE

TIERESA MATTHEWS
KEVIN MOONEY
PATRICK O’BRIEN
MARY O’KEEFE
ROBERT PILLSBURY
BRANDY PUSATERI
GERALD RIELEY
ROBERTA ROBINSON
DAVID ROSS
BENJAMIN S. SAXBY
SHANNON STEVENSON
STEVEN STINSON
LYNDA TATROMORALEE
JAMES TAYLOR

JOHN VANARMAN
STEVEN VANHORN
STEVEN WEEKS
STEVEN WEEKS
JAIMEE WELCH
MICHAEL PACHOTA
AMBER PADDOCK
MORLEY PARENT
SARA PENNEY
DOMINIC BURCH
SHANE HALE

VICTOR GARCIA
ADRIAN JUAREZ MATIANO
OWEN ERICKSON
WINIFRED JACOBSON
PIERRE SANTILLANA
JEREMY MOUNCE
KENNETH BAKER
LOUIS DARNA

CATHY GANGE

DANN E. GRAFF
LAWRENCE KALLAS
MATT PALMER
ROBERT PROVAZNIK
JAMES TRAYWICK
GLEN WEDMORE
BETTY MOORE

JULIE SUTTON
DAVID MAGDALIK

2005 CT 14406 SC/
2005 CT 5705 SC
2005 CT 1158 SC
2004 CT 11430 SC
2002 CT 4894 SC
2004 CT 11276 SC
2005 CT 7074 SC
2005 MM 10208 SC
2003 CT 1756 SC
2004 MM 6921 SC
2004 CT 17591 SC
2004 CT 9906 SC
2005 CT 12195 SC
2004 CT 450 SC
2003 CT 18940 SC
2005 CT 3776 SC
2005 CT 4029 SC
2004 CT 12679 SC
2005 CT 4833 SC
2005 CT 6732 SC
2004 CT 20081 SC

2005-CT-20598C Q004CT0 /053
2004 CT 6571 SC ‘
2003 MM 9907 SC
2003 CT 16502 SC
2004 CT 16192 SC
2005 CT 4014 SC
2005 CT 10276 SC
2004 CT 17504 SC
2004 CT 16670 SC
2005 CT 9462 SC
2004 CT 5363 SC
2003 CT 15180 SC
2005 CT 7092

2005 CT 905

2003 MM 8714

2003 CT 18637

2004 CT 12605

2005 CT 12050

@eexSEse  JOOSMM 60065%

2004 CT 19990
2005 MM 3057
2005 CT 3325
2005 CT 8274
2004 CT 16624
2005 MM 2364 SC
2004 CT 12684 SC
2003 CT 18650 SC
2005 CT 6385 SC
2005 CT 318 SC
2005 CT 10079 SC
2004 CT 19929
2004 CT 5463 SC
2004 CT 11521 SC
2005 CT 7451
2005 CT 13098
2005 CT 4730







12/27/2005 16:18 941-861-7919

MICHAEL GANEY
MICHAEL GANEY
WILLIAM HALL
MICHAFL GRAMIGNA
WILLIAM ARCHER
MARY HYNDS
RICHARD KOSA
JEFFREY MITCHELL
LINDA NEACE

JOHN RICCOTA
JAMES WARREN
VITTORIO DELLASALA
FRANK FARLEY

HORTENSE HARMON
DONALD OSENGA

COY GREEN

DALE DREGER

DANIEL SCOTT JOHNSON
PRISCILLE GITHLER
HOWARD EICHHORST
MURIEL ASKINS
FRANCISCO ANGUIANO
GEREMIAS SEVILLA
MICHAEL KRADLAK
RAYMOND RILEY
FLOYD MILLICAN
SHAWN DALE PHILLIPS
DOUGLAS LARSSON
ERIC BORMAN

SCOTT PICKERING
THOMAS SESSA
ALFRED TESCH

GARY THOME
CATHERINE MARSH
HENRY PLUTA

DANTE CURTIS

JUSTIN KING

DIANE CAHILL

TOD VANAMAN

SCOTT RICKERT

And

ADAM GYSON
STEVEN FINDLAY
MOSES HOWARD
MIKE COTE

JAMES BAILEY
MARY CAIN
NANETTE PICHETTA
KATHLEEN FLORIO
PAUL WATTERSON

JUDGES BONNER DENKIN

2005 CT 9041 SC
DA J008MM OOYATY
2005CT 7783 SC -

2005 CT 9609 .

2005 CF 6091

2005 CT 10536

2005 CT 10966

2005 CF 14515

05 CT 12205

05 CT 7555

05 CT 9612

05 CT 4846 SC

05 CT 9121

o5 CT 8574

05CT 11258

05 CT 14305

2005 CT 9607

2005 CT 14608

2005 CT 14241

[0}
me&érﬂ-smBMMa eld
200 1
oosSEyrorte QD5CT 00937y

2005 CT 17331
8085-EF1306

2005 CT 18139 SC
2005 CT 17384 SC
2005 CT 17634 5C
2005 CT 14594 SC
2005 CT 17075 SC
2005 CT 16113
2005 CT 16305
2005 CT 17124
2005 CT 17162
2065-6F4115 Nanalee
2608-CF-130

2065612367 /7701

2005 CT 19024
2005 CT 19062
2005 CT' 12874 SC
2005 CT 19454
2004 CT 15528
2005 CT 12381
2005CT 4457 .
2005 CT 13005
2005 CT 12775

~10-

PAGE B1




